IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

THOMASCOMEROTA, : No. 3:01-cv-460
Plaintiff :
(Judge Munley)
V.

EDWARD S. VICKERS, :

NED EXPRESS.COM, LLC; MAURO :

CANTENACCI AND JOHNLOUIS

PETITBON (individually and

as co-partnerst/d/b/a Radical Fringe), :
Defendants

MEMORANDUM

Before the court for digpogtion are three motionsto dismiss. Defendants Edward S. Vickersand
NED Expresscom, LLC, (hereinafter “VickersNED”), have filed amation to dismissfor lack of persond
juridiction pursuant to Federd Rule of Civil Procedure 12(b)(2), (heranafter “Rule 12(b)(2)").
Defendants Mauro Cantenaca and Johnlouis Petitbon, individualy and as co-partners trading and doing
busness as Radicd Finge, (hereindter the “ RF defendants’), have d<o filed amation to dismiss pursuant
to Rule 12(b)(2). Findly, the RF defendants filed amoation to dismiss count | of plantiff’s complaint
pursuant to Federa Rule of Civil Procedure 12(b)(6), (hereinafter “Rule 12(b)(6)”), for fallureto Sate a
dam for which rdief can be granted. Each of the three mations has been fully briefed and argued by the
parties and eech isripe for digpostion. For the reasons that follow, the court will deny defendants Rule
12(b)(2) mations and the RF defendants Rule 12(b)(6) mation.
Background

The plaintiff, Thomas Comerota, filed a five-count complaint with the court on March 15, 2001. In

count | of his complaint, Comerota seeks damages from dl the defendants on the basis of unjugt




enrichment. In counts Il and I11 of his complaint, Comerota seeks dameages from VickersNED for
copyright infringement (count 11) and unfair competition (court 111). In count 1V, Comerota seeksthe
impaogtion of acondructive trugt for the holding of illegd profits dlegedy gained by VickesNED. In count
V, Comerota seeks an accounting from VickersNED of the dlegedly illegd profits eerned by those parties
Compl. 111 10-36. Raintiff aleges subject matter jurisdiction on the bass of diversty, federd quedtion, and
upplementd jurisdiction. Defendants do not challenge subject matter jurisdiction and neither doesthe

court. See Packard v. Provident Nat'l Bank, 994 F.2d 1039, 1049 (3d Cir. 1993) cert. denied Sub nom

Upp v. Mdlon Bank, N.A., 510 U.S. 964 (1993) (noting federd courts have aduty to stisfy themsdves

of juridiction).

Comerota s complant sems from a business rd ationship between the parties that went sour.
Sometime before October 1999, Defendants Vickers, aNew Y ork date resdent, and NED, alimited
lighility company organized and existing under the laws of the State of New Y ark, of which Vidkersisthe
president and sole shareholder, asked the RF defendants, dso New Y ork date resdents, to assigt inthe
development of acomputer program, database, and webstefor NED. In October of 1999, unbeknownst
to Vickers, the RF defendants asked Comerotato assst them with the production of the computer codes,
programs, and databases necessary for the NED webgte. Comerotawas living in New Y ork City when he
acoepted the RF defendants offer. When Comeratafirgt hed contact with Vickers, and thus NED, is
uncdear. Neverthdess it isdear that Comerotaand Vickers had contact, & the latest, by January of 2000.
Vickersdamsthat Comerotawasin Las Veges, Nevada a thet time.

On December 23, 1999, Comerota moved to Léaflin, Pennsylvania Comerota contends thet he

informed the RF defendants and VickersNED of hismove on thet day. While living in Pennsylvania,
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Comerota dleges that he continued to work on the sart-up production for NED and hed regular contect
with dl of the defendants regarding the project. In his affidavits, Comerotalligts the work he daimsto have
done in Pennsylvania during the December 23, 1999 through May 2000 period. Hedso datesin his
dfidavitsthat al the parties reeched an agreement asto compensation in January of 2000. Moreover,
plantiff dlegesthet revised versons of that agreement were negotiated from February 2000 through May
2000. Nonethdess, by May of 2000, the parties were unable to reech afind agreement asto Comerota s
compensation and, therefore, he stopped working for the defendants on the NED dart-up project.
Comerata brought the presant suit lessthen ayeer later.

In response to Comerotd s quit, the defendants move to dismissthe case for lack of persond
jurisdiction through two separate 12(b)(2) motions. The defendants argue thet they are New Y ork
resdents with no connection to Pennsylvania and thet the court, therefore, lacks persond jurisdiction over
them. Any connection they or their busnesses may have with Pennsylvania, the defendants argue, was
cregted by the unilaterd acts of the plaintiff when he moved to Pennsylvaniaater thar business rdaionships
were formed in other dates. The RF defendants, as noted above, a o filed amoation pursuant to Rule
12(b)(6) to dismiss count | of plaintiff’ s complaint againg them.

Discussion
In deciding amoation to dismissfor lack of persond jurisdiction, we acoept the plantiff’ s dlegations

astrue. Cateret Savings Bank, FA v. Shushen, 954 F.2d 141, 142 (3d Cir. 1992). Once adefendant has

filed amoation to dismiss pursuant to Rule 12(b)(2), however, the plaintiff bears the burden of proving,
ether by sworn afidavits or other competent evidence, sufficient contacts with the forum date to establish

persond juridiction. North Penn Gas Co. v. Corning Naturd Gas Corp., 897 F.2d 686, 689 (3d Cir.
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1990). Under the Federd Rules of Civil Procedure, didtrict courts are authorized to exercise persond
jurisdiction over non-resdents to the extent permissble under the law of the Sate in which the didrict court

islocated. FED. R Civ. P. 4(€); North Penn Gas, 897 F.2d a 639. The PennsylvaniaLong Arm Staute

permits a court to exercise juridiction over non-resdent defendants “to the fullest extent dlowed under the
Condtitution of the United States and [jurisdiction] may be based on the mogt minimum contact with this
Commonwedth alowed under the Condtitution of the United States” 42 PA CONS. STAT. ANN. 8§
5322(b). The Pennsylvanial.ong Arm Statute is coextengive with the Due Process Clause of the

Fourteenth Amendment to the United States Condtitution. Mdlon Bank (East) PSESv. Faino, 960 F.2d

1217, 1221 (3d Cir. 1992).

A didtrict court may assart ether generd or pedific jurisdiction over non-resident defendants. |d.
Specific juridiction arises from anon-resdent defendant’ s forum related activities 1d. To prove spedific
jurigdiction, “a plaintiff must show thet the defendant has minimum contacts with the state * such thet the

defendant should reasonably anticipate being hded into court there’ North Penn Gas, 897 F.2d at 690

(quating World-Wide V olkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980)). Generd jurisdiction

goplieswhere the plaintiff’ s daim arises from a non-resdent defendant’ s out-of-forum activities. Mdlon
Bank, 960 F.2d a 1221. To assart generd jurigdiction in Pennsylvania over a corporation or partnership,
aplantiff bears the burden of proving incorporation or formation in the Commonwedth, consent to sit, or
sysematic and continuous contacts with the Commonwedth. PA. 42 CONS. STAT. ANN. § 5301(8)(2-3).
To asst generd juridiction in Pennsylvaniaover an individud, aplaintiff beers the burden of proving the
individud’ s presence or domicile in the Commonwedth a thetime of sarvice, or theindividud’ s consant to

quit. 42 PA. CONS. STAT. ANN. 8§ 5301(8)(2).




In the present case, dl parties agree, and the facts reved, that none of the defendants have sufficient
contacts with Pennsylvania to subject them to the generd jurisdiction of the Commonwedth's courts.
Conseguently, the court will andyze whether it permissibly may exerdse specific jurisdiction over the
defendants. We will consider both the VickersNED and RF defendants mations to dismiss together as
the same core of operaive facts are contralling.

A. Defendants Motionsto Dismiss Pursuant to Rule 12(b)(2)

Faintiff Comerata contends thet the court has Spedific jurisdiction over the defendants. To exerdise
spedific jurisdiction over the defendants, the court must determine (1) whether the defendants crested
minimum contacts with Pennsylvania during their dedings with plantiff and (2) whether plantiff’s cause of

action arisss from defendants activities directed toward the Commonwedth. See North Penn Gas, 897

F.2d a 690 (discussing the exercise of spedific jurisdiction). Additiondly, in the Third Circuit, a court must
a0 determine whether the exercise of jurisdiction over the defendant comports “with treditiond notions of
far play and subdantid jugice” IMO Indus. Inc. v. Kiekert AG, 155 F.3d 254, 259 (3d Cir. 1998)
(quotations omitted). In oppogtion to the plantiff’s dam of jurisdiction, the defendants deny minimum
contects, arguing thet they have not purposefully avalled themsdves of the privileges and protections of
doing busnessin Penngylvania

As noted before, once the defendant has properly raised an objection to persond jurisdiction the
plantiff bears the burden of demondrating, through sworn afidavits or other competent evidence, the
exigence of juridiction. Id. & 689. In oppostion to defendants motions to dismiss, Comerota submitted
corregponding afidavits. Both affidavits detail the work done for the defendants during the December 23,

1999 to May 2000 period. Neither the defendants briefs nor their respective affidavits dispute thet
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Comerotaworked on the NED start-up project during that period nor do they dlege thet the work was
donein ancther juridiction.

In support of his case, Comerota dso submitted, as exhibitsto his affidavit in reponseto the
VickerdNED 12(b)(2) motion, copies of proposed contract revisons between the parties, asummary of e
mail messages between Comerotaand Vickersfor the March 2000 to June 2000 period, asummary of e-
mail messages between Comerotaand dl parties for the October 1999 to March 2000 period, and
evidence of computer disks and abook sent to Comerotafrom Vickers. Comerotaaso provided a
summary of email messages between dl parties for the October 1999 to March 2000 period in response
to the RF defendants 12(b)(2) moation. Taken together, this evidence, dong with plaintiff’ s affidavits,
reveds ahigory of communication between the plaintiff and the defendants on the NED Sart-up project
while Comearatawas in Pennsylvania

The defendants concede that they did communicate regularly with plaintiff regarding the NED dart-
up project while he lived in Pennsylvania  See VickerdNED Aff. {1 21-30; RF defendants Brief in
Support a 9; RF defendants Reply Brief a 8-10; Cantenacai Aff. ] 13; Petitbon Aff. 1 13. Defendants
contend, however, thet the unilateral act of plaintiff in moving to Pennsylvaniarequired them to contact him
while heresded in that date and thet they did nat, therefore, purposefully avail themsdves of the
protections and privileges of doing businessin the Commonwedth. We disagree with the defendants

It is undisputed thet the defendants have had no meaningful physicd presence in Pennsylvania
(VickerdNED Aff. {1 4-7; Cantenaca Aff. 111 4-6; Petitbon Aff. Y1 4-6). It is aso undisputed that when
the respective business relaionships between the plaintiff and the defendants begen the plaintiff did not
resdein Pennsylvania (Plaintiff’ s Brief in Oppogtion to RF defendants 12(b)(2) Mation, a 2; Plantiff's
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Brief in Oppodtion to Vickers/NED 12(b)(2) Moation, a 1-2). Thesefacts, however, are not
determinative of whether the court has jurisdiction over the defendants. Physicdl presencein agateis not
necessary for the exerdise of persond jurisdiction over a defendant when the defendant has purpossfully

avaled himsdf of agate' s protection. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985).

Additiondly, the fact thet the business relationships between plaintiff and defendants started outside of
Pennsylvania does nat prevent the exerdse of juridiction. What mattersin determining the existence of
juridiction is whether a defendant creates minimum contacts with a dete, regardless of whether those
contects arise a the beginning, middle, or end of abusnessrdaionship. See Burger King, 471 U.S. a

479 (urging a highly redigtic goproach to persond jurisdiction decisons); see dso, Mesdlic v. FHberfloat

Corp., 897 F.2d 696, 700-701 (3d. Cir. 1990) (ruling digtrict court had jurisdiction over non-resident
corporaion based on limited post-contract contacts with forum gate).

Inthis case, the defendants cregted minimum contacts with Pennsylvania. They availed themsdves
of the opportunity to do business with a Pennsylvaniaresident. Although the busnessrdaionships a issue
here began outside of Pennsylvania, the defendants were natified of plaintiff’s move to the Commonwedth
and voluntarily continued to do busness with him over the next severd months while hewasin
Pennsylvania. Rlaintiff’ s Aff. in Oppogtion to VickersNED 12(b)(2) Mation, Exhibit E, 12-23-99 e-mail.

In thar submissonsto the court, neither of the RF defendants give the date on which they learned
thet Plaintiff moved to Pennsylvania Plantiff, however, datesin his éfidavit that he sent an emall to one of
the RF defendants on December 23, 1999, informing them of hismove. See Rlantiff’ s Aff. in Oppastion
to RF Defendants 12(b)(2) Mation, Exhibit B, 12/23/99 email. The RF defendants offer no contradictory

evidence thus, we acoept the plaintiff’ s contention. See Carteret, 954 F.2d at 142. Instead, RF
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defendants contend that Comerota initiated contact with them from Pennsylvaniaand thet they hed no
choice but to respond. See Cantenacal Aff. §11-13; Petitbon Aff. {1 11-13. Exhibit B to Comerota's
dfidavit, however, contains a leagt twenty-five (25) e-mall messages from the RF defendants to Comerota
after December 23, 1999, the date on which plaintiff contends he natified the RF defendants of hismove to
Penngylvania  See Plaintiff’ s Aff. in Oppogtion to RF Defendants 12(b)(2) Mation, Exhibit B. A review of
the subject fidd of the e-mail messages sent by the RF defendants to plaintiff after December 23, 1999
revedls that twenty-three (23) of those messages concearned the NED dart-up project. Theemal
messages, therefore, suggest that not al contact was initiated by the plaintiff. To the contrary, after
plaintiff’ s December 23, 1999 move the RF defendants voluntarily continued to seek the assstance of
Comerotain the completion of the NED dart-up project.

Asfor Defendants Vickersand NED, Vickers contends thet he did not learn of plaintiff’ smoveto
Pennsylvania until January of 2000. (VickerSNED Aff. §6). Comerota, as noted before, daimsto have
informed Vickers of hismove viaan email message on December 23, 1999. In dther case, Vickersknew
that Comeratawas in Pennsylvania by January of 2000. After January of 2000, Vickers sent seventy-hine
(79) email messages regarding the NED dart-up project to plaintiff. Plantiff’s Aff. in Oppogdtion to
Vickers 12(b)(2) Mation, ExhibitsE and F. In addition to the email messages, Vickersaso mailed
computer disks and abook rdaed to the NED dart-up to Comerotawhen he lived in Pennsylvania
Fantiff’ s Aff. in Oppastion to Vickers 12(b)(2) Mation, Exhibits Cand D. Vickersand plaintiff were dso
engaged in lengthy contract negatiations while plaintiff lived in Pennsylvania: VickersNED Aff. ] 23-30.

Vickers offerslittle evidence to the contrary.  Like the RF defendants, Vickers s 12(b)(2) mation

rests on the fact that the business rdaionship between the parties began outsde of Pennsylvaniaand thet
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Comerotainitiated contact with the defendants from Pennsylvania. Regardess of the vdlidity of these
dams Vickers dedt extensvdy with plaintiff while the plaintiff lived in Pennsylvania Vickersknew thet
plaintiff was living in Pennsylvania and continued to coordinete work with him for the NED website
Raintiff’s Aff. in Opposition to VickerYNED 12(b)(2) Mation, Exhibit F.

Acogpting the plaintiff’ s dlegations as true, aswe mugt, Carteret, 954 F.2d at 142, we conclude
thet Comerota has proven thet dl defendants had minimum contacts with Pennsylvenia Moreover, we
further condude that those contacts gave rise to plantiff’ s cause of action. During the time plaintiff lived in
Pennsylvania, he performed amultitude of tasksin connection with the NED Sart-up project. See
Fantiff’s Aff. in reponse to RF defendants 12(b)(2) mation, a 2-4; Pantiff’ s Aff. in responseto
VickersNED 12(b)(2) motion, a 2-4. Those tasks were performed a the direction of the defendants,
who continued to supervise plaintiff’ swork. See Rlantiff’ s Aff. in regponse to RF defendants 12(b)(2)
moation, Exhibit B; Plantiff’s Aff, in reponse to VickersNED 12(b)(2) mation, Exhibits A-F. Plaintiff
dlegesthet he has not been compensated for hiswork by any of the defendants and thet Defendants
VickerdNED have profited illegdly therefrom. Thus, plaintiff seeks damegesin hiscomplaint. Those
damages are directly rdated to defendants contacts with Pennsylvaniain that they sem from the work
plaintiff did a the direction and under the supervision of the defendants while he wasliving in this
Commonwedlth. Therefore, plaintiff has met his burden of establishing that defendants have minimum
contacts with Pennsylvania

In finding thet defendants have minimum contacts with Pennsylvania, we have followed the Third
Circuit’ sdirection in Mdlon Bank to employ ahighly redigic goproach in persond jurisdiction decisons
Médlon Bank, 960 F.2d & 1224. Thus, we have taken into account not only where the business
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relaionships & issue began, but aso where they were centered and where they evolved. After reviewing
the effidavits of the parties, we have conduded that defendants knew that plaintiff moved to Pennsylvania
and that they voluntarily continued to do business with him in the Commonwedth. That business has given
rise to the present complaint. If the defendants so chose, they could have dedlined to continue their
business relationships with the plaintiff when he moved to Pennsylvania They did not so choose: Insteed,
they continued to sesk out his services and direct work to him in Pennsylvania We find no reason to deny
the exisence of minimum contacts given these facts

Having conduded thet defendants contacts are sufficient to exercise jurisdiction, we must
determine whether our exerdise of juridiction in this case Squares with nations of fair play and subgtantia
judice. IMO Indus, 155 F.3d a 259. Once acourt finds that minimum contacts exig, asin this case, the
defendant bears the burden of making a strong showing thet the presence of other considerations would
render juridiction unreasoneble. Burger King, 471 U.S. at 477.

The present defendants have failed to make a strong showing thet the exercise of persond
jurisdiction would be unreasonable. The RF defendants make no daim thet the exerdise of juridiction here
would be unressonable in the presence of minimum contacts Asfor the VickerSNED defendants, they
contend that requiring them to defend themsdlves in Pennsylvaniawould be an undue hardship. Requiring a
defendant to defend aquit in aneighboring digrict of aneighboring Sate is not an undue hardship. See

McMullen v. European Adoption Consultants, Inc., 129 F.Supp 2d. 805, 816 (W.D. Pa 2001) (noting

thet reguiring an Ohio defendant to submit to jurisdiction in western Pennsylvaniaiis nat unreasongble).
Moreover, Pennsylvania has an interegt in providing aforum for its resdents, particularly when the resdent

isaplantiff and no other jurisdiction has a greater interest in the metter. Zippo Manuf. Co. v. Zippo Dat
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Com, Inc., 952 F. Supp 1119, 1127 (W.D. Pa. 1997). Inthiscase, theinterest of New York isnot

minimd given that dl defendants are New Y ork resdents; however, New Y ork’ s interest does not gppear
grester than that of Pennsylvania. It was here in the Commonwedth that a substantid portion of the work
a issue was completed and it was with the plaintiff, a Commonweslth resident, that defendants choseto
continue doing business after December 23, 1999. Consaquently, our exercise of jurisdiction over the
defendants in this case does not offend traditiond notions of fair play and subgtantid jusice Wewill,
therefore, deny defendants Rule 12(b)(2) mations to dismiss for lack of persond jurisdiction.

B. RF Defendants' Motion to Dismiss Pursuant to Rule 12(b)(6)

The RF defendants move to dismiss count | of plantiff’s complaint againg them for unjust
enrichment/quasi-contract pursuant to Rule 12(b)(6). RF defendants contend that adam for unjust
enrichment is nat possible in this case because they have nat recaived a bendfit from the plaintiff and have
no interest in the codes which he created. Plantiff counters that the RF defendants received the benefit of
the work he parformed and thet he hes sated a sufficient daim under the Federd Rules of Civil Procedure

When a12(b)6 mation isfiled, the sufficdency of acomplant' sdlegaionsaetested. Theisseis
whether the facts dleged in the complaint, if true, support adam upon which reief can be granted. In
deciding a 12(b)6 mation, the court must accept astrue dl factud dlegationsin the complaint and give the

pleeder the benefit of al reasonable inferences thet can fairly be drawn therefrom. Morsev. Lower Merion

Schoadl Didrict, 132 F.3d 902, 906 (3d Cir. 1997).
Aswe are gtting in diveraty with regard to the RF defendants, the subgtantive law of Pennsylvania

shdl gpply. Chamberlin v. Giampapa, 210 F.3d 154, 158 (3d Cir. 2000) (citing Erie RR. v. Tompkins,

304 U.S. 64, 78 (1938)). Under Pennsylvanialaw, to sugtain adam for unjust enrichment/quasi-contract
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“the daimant mugt show that the party againg whom recovery is sought either wrongfully secured or
passvely recaved a bendfit thet would be unconscionable for the party to retain without compensating the

provider.” Hershey Foods Corp. v. Raph Creek, Inc., 828 F.2d 989, 999 (3d Cir. 1987) (citing Torchia

on behdf of Torchiav. Torchia, 499 A.2d 581 (Pa. Super. Ct. 1985)).

Inthis case, plaintiff dlegesthat he worked for the defendants beginning in thefal of 1999. Compl.
M 12-13. Hefurther dlegestha he has not been paid for that work. Compl. 13. Taking these
dlegations astrue and congruing dl reasonable inferencesin favor of the plaintiff, we find thet plaintiff hes
dated adam for which rdief can be granted. Acoordingly, we will deny the RF defendants mation to

dismiss pursuant to Rule 12(b)(6). An gppropriate order follows,
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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

THOMASCOMEROTA, : No. 3:01-cv-460
Plaintiff :

(Judge Munley)
V.

EDWARD S. VICKERS; :

NED EXPRESS.COM, LLC; MAURO :

CANTENACCI AND JOHNLOUIS

PETITBON (individually and

as co-partnerst/d/b/a Radical Fringe), :
Defendants

ORDER
AND NOW, to wit, this 24th day of October 2001 it is hereby ORDERED;
1 Defendants mation to dismiss[16-1] isdenied,

2. Defendants motion to dismiss[17-1] is denied.

BY THE COURT:

JUDGE JAMESM. MUNLEY
United States District Court

Filed October 24, 2001
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